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CONRAD A. FJETLAND*

Possibilities for Expansion of the
Migratory Bird Treaty Act for the
Protection of Migratory Birds
ABSTRACT
In 1916, the Migratory Bird Treaty Act (MBTA) was passed to
address concerns about the indiscriminate killing of migratory
birds. The MBTA has proven to be an effective tool in regulating

hunting, the main concern of the early 1900s. However, since the
1970s, attempts to expand the MBTA to protect migratory birds

from indirectkilling resultingfrom modem environmental threats
have met with limited success in the courts. Recent decisions make
it clear that the MBTA will continue to be interpreted along
narrow, traditional lines. Legislative and administrative
opportunitiesfor expandingthe MBTA into modern migratorybird
threatsarealso examined.
INTRODUCTION
Extinction of several migratory bird species, as well as population
declines of many other species in the nineteenth century, generated public
support for enactment of protective legislation for migratory birds early in
the twentieth century.1 The primary concerns of that era were the unrestrained killing of game birds, market hunting, and wanton waste. An
initial attempt to regulate hunting through legislation raised constitutional
issues that the Supreme Court ultimately struck down as a usurpation of
rights reserved to the states.2 Supporters of migratory bird protection then
* Retired U.S. Fish and Wildlife Service employee and currently a law student, Arizona
State University.
1. See generally PErER MATrHImSENWIDLIwE INAMEmICA (1959). The extinction of such
birds as the great auk, the Carolina parakeet, and the passenger pigeon, along with the
decimation of the populations of many other species of wildlife, leads to increasing demand
for legislation to protect wildlife resources. See id. at 157-82. Matthiessen provides a
chronology of developing wildlife law from the 1600s to the 1950s. See id. app.II at 281-84.
2. See Arthur S. Hawkins, The U.S. Response, in FLYWAYS: PIONEERING WATER FOWL
MANAGEmENT IN NORTH AMERIcA 4,4 (AS. Hawkins et al. eds., 1984) (citing United States
v. Shauver, 214 F. 154,156-57 (E.D. Ark. 1914)). After several attempts in the early 1900s to
provide uniformity in game laws, Congress passed the McLean-Weeks Act. Act of Mar. 4,
1913, Pub. L. No. 430, ch. 145,37 Stat. 828, 847, repealed by Migratory Bird Treaty Act, Pub. L.
No. 186, ch. 128, § 9, 40 Stat. 755 (1918). This act placed migratory game birds under the
protection of the federal government. It was quickly challenged and ruled to be an
unconstitutional usurpation of rights reserved to the states. See United States v. Shauver, 214
F. 154, 160 (E.D. Ark. 1914); United States v. McCullagh, 221 F. 288 (D. Kan. 1915). "[N]o
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elected to address the concern through the treaty power of the president.
This effort resulted in the Convention between the United States and Great
Britain for the Protection of Migratory Birds in the United States and
Canada of August 16, 1916.? Two years later, Congress passed the
Migratory Bird Treaty Act (MBTA) as enabling legislation for the treaty.4
The MBTA again was quickly challenged on constitutional grounds, but
that challenge was rejected and the MBTA remains a significant piece of
conservation legislation to this day.6
The MBTA has been an effective tool in regulating hunting and
controlling unwanted direct killing of migratory birds.7 Currently, most
waterfowl populations are stable or increasing.' The same success has not
been achieved for many migratory bird populations, other than waterfowl,
which have continued to decline since 1918.' Migratory birds face a number
of perils other than directed killing, including habitat loss, deadly

matter how laudable the purpose...such end does not justify the means employed, if it be
found on examination to lie beyond constitutional bounds." McCullagh,221 F. at 290-91.
3. Convention between the United States and Great Britain for the Protection of
Migratory Birds, Aug. 16,1916, U.S.-U.K., 39 Stat. 1702 [hereinafter Treaty with Canada).
4. Migratory Bird Treaty Act, Pub. L No. 186, ch. 128, § 2,40 Stat. 755 (1918) (codified
as amended at 16 U.S.C. §§ 703-11 (1994)).
5. See Missouri v. Holland, 252 U.S. 416 (1920). The state of Missouri challenged the
MBTA on the ground that it was an unconstitutional interference with rights reserved to the
states under the Tenth Amendment. See id at 431. In upholding the treaty and the MBTA,
Justice Holmes noted, "Here a national interest of very nearly the first magnitude is
involved....But for the treaty and the statute there soon might be no birds for any powers to
deal with. We see nothing in the Constitution that compels the Government to sit by while
a food supply is cut off....It is not sufficient to rely upon the States." Id. at 435.
6. See generallyCraig D. Siostrom, Comment, Of Birds and Men: The MigratoryBird Treaty
Act, 26 IDAHO L REV. 371 (1989/1990).
7. See Henry lVL
Reeves, FWS OperatingBranches,in FLYWAYS: PIONEERING WATER FOWL
MANAGEMENT IN NORTH AMERICA 346, 348-52 (A.S. Hawkins et al. eds., 1984).
8. See U.S. FISH & WILDLIFE SERV., OFFICE OF MIGRATORY BIRD MANAGEMENT,
WATERWL POPUATION STATUS 19 (1997) ("It~he 1997 estimate of total ducks...was a record

high of 42.6 million birds. The estimate was...31% higher (p( .01) than the long term
average").
9.

See SAM DROEGE &JOHNR. SAUER, NORTH AMERICAN BREEDING BIRD SURVEY, ANNUAL

SUMMARY 1989 1-2 (U.S. Fish & Wildlife Serv., Office of Migratory Bird Management,
Biological Report No. 90(8), 1990). Many states have seen more than 50% of their migratory
birds decline in population between 1980 and 1989. See id. at 2-4,7. The Endangered Species
Act (ESA), originally passed in 1973, provides additional protection for qualifying migratory
birds and their habitats, but only when those birds are so depleted in numbers that they are
in danger of or threatened with extinction. Endangered Species Act of 1973,16 U.S.C. §§ 153143 (1994). The ESA does not address population declines where the species have not yet
reached the depleted status required by the Act.

Winter 2000]

THE MIGRATORY BIRD TREATY ACT

chemicals, indirect killing, non-native species, and disease." Numerous
federal laws have been passed and programs enacted to address environmental threats, but none are directed at the general protection of migratory
bird populations." The MBTA, meanwhile, has been confined for the most
part to its traditional role of regulating hunting.12
The MBTA must be utilized in concert with other environmental
regulations for protection of migratory birds other than waterfowl if we, as
a nation, are to prevent the decline of the populations of many species of
birds to precariously low levels. This article will explore the options
available to expand the MBTA to provide additional protection to
migratory birds through judicial, executive, and legislative action and will
consider limitations to the adoption of these options. At the conclusion of
this article, strategies will be proposed that will help maintain healthy
populations of migratory birds that appear to have the best chance of
implementation, and that are consistent with the purposes of the MBTA.
JUDICIAL INTERPRETATION OF THE MBTA
Congress clearly intended the MBTA to be more than just a
framework for conservation of migratory waterfowl populations. The
wanton slaughter of insect-destroying birds concerned Congress as
damage done to crops by insects was in the millions of dollars, even in the
early 1900s.13 Congress recognized that the benefits of migratory bird
protection would extend far beyond sportsmen and farmers to all
Americans.' 4 The MBTA provides that, "Unless and except as permitted by
regulations.. .it shall be unlawful at any time, by any means or in any
manner, to pursue, hunt, take, capture, kill, attempt to take, capture, or

10. See Chandler S. Robbins et al., PopulationTrends and Management Opportunitiesfor
NeotropicalMigrants,in STATUS AND MANAGEMENT OF NEOTROPICAL MIGRATORY BIRDS 17,21

(US. Dep't of Agric., Forest Serv., Gem Technical Report No. RM-229,1992). Data is provided
on numerous migratory bids, some of which are declining and some of which are not. See id.
at 21. Numerous education and management recommendations are made to address the
continuing decline of certain species. See id. at 21-22.
11. See, e.g., Fish & Wildlife Coordination Act, 16 US.C. §§ 661-67 (1994) (originally
passed in 1934, requires equal consideration of wildlife resources in planning of water
development projects); Migratory Bird Hunting Stamp Act, 16 US.C. § 718 (1994) (originally
passed in 1934, receipts from sale of waterfowl hunting stamps to be used for acquisition of
migratory bird refuges and waterfowl production areas); National Forest Management Act
of 1976,16 U.S.C. §§ 1600-14 (1994) (provides for consideration of diversity and multiple uses,
including wildlife, in planning for national forests).
12. See infra note 20 and accompanying text.
13. See H.R. REP.No. 65-243, at 2 (1918).
14. See id.
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kill.. .any migratory bird, any part, nest, or egg of any such bird....," To
determine how migratory birds can be legally taken, killed, or possessed
"as permitted by regulations," the Secretary of the Interior
is authorized and directed, from time to time, having due
regard to the zones of temperature and to the distribution,
abundance, economic value, breeding habits, and times and
lines of migratory flight of such birds, to determine when, to
what extent, if at all, and by what means, it is compatible
with the terms of the conventions to allow hunting, taking,
capture, killing.. .of any such bird.. .and to adopt suitable
regulations permitting and governing the same .......
The language establishes that any migratory bird protected by the act"
cannot be killed by any means unless that killing is compatible with the
various migratory bird treaties's and is permitted by regulation. 19 However,
for nearly 60 years after the passage of the MBTA, everyone perceived the
MBTA as a hunting law.' Early cases under the MBTA covered such issues
as the closure of private lands adjacent to national wildlife refuges, baiting
and hunting in violation of regulations, and the sale of migratory birds."
It is not surprising that the focus of these efforts was directed at
hunting. While the treaty with Canada recognized year-round protection
for certain non-game birds, the setting of seasons for migratory game birds
was the primary management tool recognized for achieving the purposes
of the treaty. As the recognition of the importance of protecting migratory
birds expanded through additional treaties,' so, too, did the recognition of
15. Migratory Bird Treaty Act, 16 U.S.C. § 703 (1994).
16. 16 U.S.C. § 704.
17. See List of Migratory Birds, 50 C.F.R. § 10.13 (1998) (virtually all migratory birds in
the United States are covered by the act).
18. See Treaty with Canada, supra note 3; infra note 23.
19. See Migratory Bird Hunting. 50 C.F.R. §§ 20.1-20.155 (1998). Regulations covering the
legal take of migratory birds are published annually by the U.S. Fish and Wildlife Service.
20. See George Cameron Coggins & Sebastian T. Patti, The Resurrection and Expansion of
the Migratory Bird Treaty Act, 50 U. Cow. L REV. 165, 176 (1979). See, e.g., United States v.
Olson, 41 F. Supp. 433,434 (W.D. Ky. 1941) ("[thefundamental purpose [of the MBTA is) the
protection of migratory birds from destruction in an unequal contest between the hunter and
the bird").
21. See Coggins & Patti, supra note 20, at 182-83.
22. Treaty with Canada, supra note 3, art. 11,39 Stat. at 1703.
23. See Convention between the United States and Mexico for the Protection of Migratory
Birds and Game Mammals, Feb. 7,1936, US.-Mex., 50 Stat. 1311; Convention between the
Government of the United States of America and the Government of Japan for the Protection
of Migratory Birds and Birds in Danger of Extinction, and Their Environment, Mar. 4,1972,
U.S.-Japan, 25 U.S.T. 3329 [hereinafter Treaty with Japan]; Convention between the United
States of America and the Union of Soviet Socialist Republics Concerning the Conservation
of Migratory Birds and Their Habitats, Nov. 19,1976, US.-U.S.S.R., 29 U.ST.4647 [hereinafter
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an expanding sphere of measures required to fulfill the objectives of the
treaties. ' The treaties executed in the 1970s demonstrated the growing
international recognition of factors far removed from hunting as important
for the conservation of migratory birds.2'
The MBTA was first applied to activities beyond traditional
hunting in the 1970s. In the states of Colorado and Utah concern grew
about the loss of migratory birds in oil pits. Oil pits are sludge ponds for
byproducts of oil production and, when uncovered, are death traps for
migratory birds that land in them. ' Three different oil production
companies were fined under the MBTA for the deaths of birds landing in
their pits.27 These three cases were decided without trial and therefore went
unreported, so their value as precedent is limited.2' The implication of this
new territory was not lost on conservationists, however, as indicated by the
following cases.
In 1977 the federal government successfully prosecuted the FMC
Corporation for unlawfully killing migratory birds.2' The FMC Corporation
operated a plant in New York that manufactured a number of pesticides,
including carbofuran and dithiocarbamates? In the interest of protecting
its workers from the dangers of carbofuran, FMC Corporation increased'its
washdown procedures.31 As a result, a number of migratory birds,
including Canada geese, green herons, and homed larks, were killed by the
toxic and noxious washdown waters that accumulated in a wastewater
pond.3 2
The FMC Corporation argued that it had no intent to kill the
migratory birds and that it cooperated with state and federal agencies to try
to avoid additional bird deaths as soon as they were aware of the

Treaty with the US.S.RJ.
24. See Coggins & Patti, supra note 20, at 170-74.
25. See supra note 23. The names of the treaties alone demonstrate this growing concern
for concerns other than hunting. The treaty with Japan mentions both the danger of extinction
and the environment in the name of the treaty. Treaty with Japan, supranote 23. The treaty
with the Soviet Union mentions habitat in the name of the treaty. Treaty with the U.S.S.R.,
supra note 23.
26. See, e.g., Oil Sump CleanupStuck in Tar while Thousands of Animals Die, AUDUBON, May
1973, at 114,114-15; Marvin Zeldin, Oil Pollution, AUDUBON, May 1971, at 99,116.
27. See Coggins & Patti, supranote 20, at 183-85.
28. See id. at 184. Two cases were in Colorado in 1973. United States v. Union Texas
Petroleum, 73-CR-127 (D. Colo., July 11, 1973); United States v. StuarCo Oil Co., 73-CR-129 (D.
Colo., Aug. 17,1973). The third was a 1975 Utah case and resulted in a fine of $7,000 for the
deaths of 14 waterfowl in an oil sludge pit. United States v. Equity Corp., Cr. No. 75-51 (D.
Utah, Dec. 8,1975).
29. See United States v. FMC Corp., 572 F.2d 902 (2d Cir. 1978).
30. See id. at 904.
31. See id. at 906.
32. See id. at 903.
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problem.' However, the MBTA is a strict liability statutes and the court
held that FMC's failure to prevent the carbofuran from escaping into the
pond and killing the birds was sufficient to affirm the conviction.' The
court cautioned, however, that "[i]mposing strict liability on FMC in this
case does not dictate that every death of a bird will result in imposing strict
criminal liability on some party."'
In 1978, the federal government successfully prosecuted a case
where migratory birds were killed through misapplication of a pesticide to
an alfalfa field.37 The court held that the language of Section 703 of the
MBTA, "by any means or in any manner,"3 indicated that Congress did
not intend to limit the MBTA to those who hunted, and therefore found
poisoning a prohibited act within the meaning of the MBTA." Regarding
the scienter ° requirements of the MBTA, the court relied on the history of
baiting cases 1 to hold that use of pesticides without due care was
sufficient, under the MBTA, to result in criminal sanctions for those not
intending to kill migratory birds. 2
The second issue arising in Corbin Farm Service concerned the
imposition of penalties under the MBTA." While the court held that the
killing of migratory birds through the careless application of a pesticide
was prohibited under the MBTA, the trial court ruled that the measure of
violation was each event and not each dead bird." The defendants had
been charged with ten counts of violation of the MBTA, but the court
dismissed nine of them because only one application of the pesticide

33. See id. at 905-06.
34. Migratory Bird Treaty Act, 16 U.S.C. § 707 (1994).
35. See FMC Corp., 572 F.2d at 908.
36. Id.
37. See United States v. Corbin Farm Serv., 444 F. Supp. 510 (E.D. Cal. 1978), affd, 578
F.2d 259 (9th Cir. 1978). More than 1,000 American widgeon were killed when Furadan 4 was
used on the field. See United States v. Corbin Farm Serv., 578 F.2d 259, 260 (9th Cir. 1978).
38. 16 U.S.C. § 703.
39. See CorbinFarm Serv., 444 F.Supp. at 532.
40. Scienter "is frequently used to signify the defendant's guilty knowledge." BLACK'S
LAW DIMCFONARY 1345 (6th ed. 1990).
41. Baiting cases involve hunting over fields that have been "baited" with grain, which
is a violation of federal regulations. See Migratory Bird Harvest Information Program, 50
C.F.R. § 20.21(i) (1998). The courts have repeatedly held that no knowledge of the bait is
required to support a conviction. See, e.g., United States v. Boynton, 63 F.3d 337 (4th Cir. 1995);
United States v. Angueira, 951 F.2d 12 (1st Cir. 1991); United States v. Sylvester, 848 F.2d 520
(5th Cir. 1988); United States v. Jarman, 491 F.2d 764 (4th Cir. 1974).
42. See Corbin Farm Serv., 444 F. Supp. at 536.
43. See id. at 527-31.
44. See id. at 531.
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occurred.' This decision was affirmed by the Ninth Circuit." The Ninth
Circuit adopted the reasoning of the district court that where Congress did
not specifically address multiple bird deaths, a single transaction will not
be turned into a multiple offense.' The district court also noted that,
historically, defendants in hunting cases have been charged with only one
count of violation of the MBTA when more than one bird was killed as long
as the deaths occurred on the same day." The Ninth Circuit position on
multiplicity is significant'as a single act could potentially kill thousands of
birds, but be subject to only a minimal penalty.'9
In United States v. Rollins,s" the defendant applied a mixture of
registered pesticides (Furadan and DiSyston) to a seed alfalfa field." After
the application, a flock of geese landed in the field and was killed. There
was no indication that the pesticides were applied recklessly or contrary to
the label requirements. Further, there was no indication that other farmers
in the area killed migratory birds in the past" via pesticide applications.
The court concluded that under these circumstances, the MBTA did not
give fair notice as to what constituted illegal conduct, and thus deprived
the defendant of the opportunity to conform his conduct to the requirements of the law.' The court consequently held that the MBTA was

45. See id.
46. See United States v. Corbin Farm Serv., 578 F.2d 259 (9th Cir. 1978).
47. See id. at 260, referring to United States v. Corbin Farm Serv., 444 F. Supp. 510,531
(E.D. Cal. 1978). The problem concerning multiple bird deaths was also discussed in United
States v. FMCCmp., 428 F.Supp. 615,617 n.2 (W.D.N.Y. 1977) ("[ilf 1,000 birds had been found
dead at the lagoon, would defendant be subject to a $500.00 penalty for each? It may well be
appropriate to have a different unit for sentencing"). The court must have had an interesting
time speculating about the potential for a,$500,000.00 fine in a migratory bird death case. See
also Coggins & Patti, supra note 20, at 189.
48. See Corbin Farm Serv., 444 F. Supp. at 527.
49. At the time the Ninth Circuit's position was stated, the penalties under the MBTA
for most violations were a maximum fine of $500.00 or six months in jail. Migratory Bird
Treaty Act, 16 U.S.C. § 707 (1994). However, the MBTA was amended by the Migratory Bird
Treaty Reform Act of 1998 and the maximum fine was raised to $15,000. Migratory Bird
Treaty Reform Act of 1988, Pub. L No. 105-312, § 103(1), 112 Stat. 2956 (codified at 16 U.S.C.
§ 707(a) (Supp. IV 1998)).
50. United States v. Rollins, 706 F. Supp. 742 (D. Idaho 1989).
51. Id. at 743.
52. See id.
53. See id.
54. See id. at 745.
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unconstitutionally vaguess and dismissed the charges against the defendant."
Rollins can be distinguished from Corbin Farm Service and FMC
Corporationbecause there is no apparent negligent activity on the part of
the defendant in Rollins. Rollins does not state that the careless use of a
poison or dangerous chemical cannot be prosecuted under the MBTA.
However, using the standard of Rollins, deaths of migratory birds from
chemical poisoning will be very difficult to prosecute if negligence cannot
be established.
A recent Arkansas case raises a question as to whether the
government is still pursuing prosecution of migratory bird poisonings
under the provisions of the MBTA. The defendants were operators of a
minnow farm and used Furadan 4F to kill blackbirds and egrets, in a
manner obviously inconsistent with the label requirements.' In spite of the
fact that investigators found a number of dead migratory birds at the site
of the poisoning, and in spite of the fact that the defendants in this case
intended to kill migratory birds, charges were brought under the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA),V not the MBTA. 6' The
facts of this case presented the government with an opportunity to support
the earlier holdings in CorbinFarmService and FMCCorporation,but Federal
prosecutors chose not to pursue violations of the MBTA.
The government continues to use the MBTA to address poisoning
cases where appropriate, however. For example, a 1990 study in the
southwestern states indicated oil pits were still a major cause of migratory
bird mortality. 61 The study estimated that as many as 100,000 ducks died
annually due to contact with oil, gas, or the bi-products in the high plains

55. See id. at 744 (the court was concerned that the MBTA had trapped the defendant who
was acting in good faith and that an ordinary person would not expect such conduct to be
criminal). The MBTA in this situation is too vague to be constitutional. See id. See, e.g.,
Greyned v. City of Rockford, 408 U.S. 104,108 (1972) (vague laws may trap the innocent by
not providing fair warning); Papachristou v. City of Jacksonville, 405 U.S. 156, 162 (1972)
(ordinance is void for vagueness because it fails to give fair notice that conduct is forbidden);
United States v. Harris, 347 US. 612,617 (1954) (no man should be held criminally responsible
for conduct he could not reasonably understand to be proscribed); Kolender v. Lawsen, 461
U.S. 352, 357 (1983) (criminal statute must be defined such that it can be understood what
conduct is prohibited).
56. See Rollins, 706 F. Supp. at 745.
57. See United States v. Saul, 955 F. Supp. 1076 (E.D. Ark. 1996).
58. See id. at 1076.
59. Federal Insecticide, Fungicide, & Rodenticide Act, 7 U.S.C. § 136j(a)(2)(G) (1994).
60. See Saul, 955 F. Supp. at 1077.
61. See James J.Hubert, A Briefing of Migratory Bird Losses in the Oil Fields, (Oct. 1990)
(unpublished manuscript on file with the author).
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of Texas and surrounding states.' Thousands of oil pits were contributing
to the problem.' Rather than attempt to address the problem through
massive citations and fines, the U.S. Fish and Wildlife Service (FWS)
worked cooperatively with the industry to have oil pits either covered or
eliminated." A one-year grace period was granted to allow the industry to
clean up their facilities and to permit the states to implement their own
regulations. In addition, FWS held numerous seminars and sent nearly a
thousand letters to oil and gas producers alerting them to the problem."
After the grace period ended, 55 defendants who had failed to eliminate the
problem, and then had migratory bird deaths in unprotected oil pits, were
fined approximately $40,000.00.' Each defendant was also required to
render their facilities harmless to migratory birds.68 Prosecution of oil
producers that still maintain oil pits that kill migratory birds continues as
necessary.69 Defendants usually do not challenge the penalties and thus
these cases are unrecorded.
In the 1980s, environmental groups began to sue under the MBTA
for the deaths of migratory birds. Within the next few years, suits were
filed alleging violation of the MBTA in the registration of chemicals known
to kill migratory birds," destruction of migratory bird habitat through
logging practices on national forests,' and direct take of migratory birds
by logging on national forests during the nesting season.' All of these
applications of the MBTA eventually failed as the courts declined to
expand the reach of the MBTA into these new areas.
In 1988 the Defenders of Wildlife brought suit against the
Environmental Protection Agency (EPA), challenging the 1987 Notice of
Intent permitting the continued use of strychnine. 3 The MBTA portion of
the complaint relied on the EPA's "kill book" as evidence that the

62. See id. at 2.
63. See id. at 6.
64. See id. at 10.
65. See id.
66. See id.
67. See id.
68. See id.
69. This statement is based on personal knowledge of law enforcement activities by the
author.
70. See infra notes 73-79 and accompanying text.
71. See infra notes 80-85 and accompanying text.
72. See infra notes 86-109 and accompanying text.
73. See Defenders of Wildlife v. Administrator, Environmental Protection Agency, 688
F. Supp. 1334,1338 (D. Minn. 1988), affd in part and rev'd in part,882 F.2d 1294 (8th Cir. 1989)
(affirmed only that EPA's strychnine registration constituted takings under the Endangered
Species Act).
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continued use of strychnine would kill migratory birds.7' Plaintiffs
recognized that they were not entitled to assert a private cause of action
under the MBTA, 5 but they argued that the Administrative Procedures Act
(APA)76 provided an independent source of jurisdiction for review of
agency actions.' The district court ruled for the plaintiffs, but the Eighth
Circuit reversed, holding that the APA did not provide an independent
cause of action, but rather operated as a part of the basic procedures under
which EPA considered the use of strychnine under FIFRA.' By dismissing
the claim on the basis of the lack of jurisdiction, there was no decision as
to whether the registration of a pesticide known to-kill migratory birds was
a violation of the MBTA.
In Oregon, environmentalists challenged a timber sale under the
MBTA because the habitat of the spotted owl would be diminished.' The
court rejected this approach, stating: "[T]he Act was intended to apply to
individual hunters and poachers... [and] a 'taking' under the MBTA does
not include habitat modification resulting from Forest Service sales
activity.""' Later that year the Ninth Circuit considered the same issue."
The court noted that the MBTA makes no mention of habitat modification
or destruction, unlike the ESA that identifies habitat modification or
destruction as "harm" under the definition of "take."8 In distinguishing
habitat modification from direct killing cases, the court held:
[FMC Corporationand Corbin Farm Service] do not suggest
that habitat destruction, leading indirectly to bird deaths,
amounts to the "taking" of migratory birds within the
meaning of the Migratory Bird Treaty Act. We are not free to
give words a different meaning than that which Congress
74. See id. at 1342. The kill book documents numerous strychnine kills over several
decades, including bald eagle, golden eagle, and peregrine falcon deaths from strychnine
poisoning. See id. at 1342 n.14.
75. The Endangered Species Act provides for a private right of action. Endangered
Species Act of 1973, 16 U.S.C. §1540(g)(1)(A) (1994) ("any person may commence a civil
suit...to enjoin [another] including the United States and any other governmental...agency").
The MBTA has no such provision. Migratory Bird Treaty Act, 16 U.S.C. § 703 (1994).
76. Administrative Procedures Act, 5 U.S.C. § 551 (1994).
77. See Defenders, 688 F. Supp. at 1349.
78. See id. at 1355.
79. See Defenders of Wildlife v. Administrator, Environmental Protection Agency, 882
F.2d 1294,1303 (8th Cir. 1989).
80. See Citizens Interested in Bull Run, Inc. v. Edrington, 781 F.Supp. 1502,1509 (D. Or.
1991).
81. Id. at 1510.
82. See Seattle Audubon Sec'y v. Evans, 952 F.2d 297 (9th Cir. 1991).
83. See id. at 302.
84. See id. at 303. See also Endangered & Threatened Wildlife & Plants, 50 C.F.R. § 17.3
(1998).

Winter 2000]

THE MIGRATORY BIRD TREATY ACT

and the Agencies charged with implementing congressional
directives have historically given them under the Migratory
Bird Treaty Act and the Endangered Species Act. Habitat
destruction causes "harm" to the owls under the ESA but
does not "take" them within the meaning of the MBTA.as
These cases distinguished between direct take through such causes as
poisoning and indirect take resulting from modification or destruction of
habitat.
Recently, environmental groups have used a direct take approach
instead of habitat destruction in attempting to apply the MBTA to timber
sales. The Forest Service concedes in a number of cases that logging
activities during the nesting season will kill some migratory birds." In
Arkansas, plaintiffs alleged that the Forest Service failed to obtain an
MBTA permit' from the U.S. Fish and Wildlife Service. Without a permit
the timber sale allegedly violated the MBTA's absolute prohibition against
killing or taking nesting birds.8 ' The court did not find any evidence that
the FWS regularly issued permits to federal agencies. 90The court noted that
whether or not the FWS requires such permits is a matter of agency
discretion and not subject to judicial review.91
The court in Newton County Wildlife Association noted that the
MBTA sanctions and permit provisions apply to "persons," and in
common usage, the government is not included within the definition of a
"1person.'"The court referred to an earlier Supreme Court decision that
holds that the sovereign is not included within the definition of "person"
unless "person" is defined in the statute to include governmental
agencies." The Newton County Wildlife Association argued that the MBTA
must apply to federal agencies for the nation to meet its obligations under

85. Seattle Audubon Soc'y, 952 F.2d at 303.
86. See, e.g., Newton County Wildlife Ass'n v. United States Forest Serv., 113 F.3d 110,
115 (8th Cir. 1997); Sierra Club v. Martin, 110 F.3d 1551, 1553 (11th Cir. 1997); Mahler v.
United States Forest Serv., 927 F. Supp. 1559,1673 (S.D. Ind. 1996).
87. See Migratory Bird Permits, 50 C.F.R. § 21.27(a) (1998) ("[a) special purpose permit
is required before any person may lawfully take...migratory birds").
88. See Newton County Wildlife Ass'n, 113 F.3d at 115.
89. See id.
90. See id.
91. See id. at 116.
92. Migratory Bird Treaty Act, 16 U.S.C. § 707(a) (1994); 50 C.F.R. § 21.27.
93. See Newton County Wildlife Ass'n, 113 F.3d at 115.
94. See United States v. Cooper Corp., 312 US. 600,604 (1941). In the Endangered Species
Act, "person" is defined to include "any officer, employee, agent, department, or
instrumentality of the Federal Government." Endangered Species Act of 1973,16 U.S.C. §
1532(13) (1994).
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the 1916 treaty.95 The court, however, determined that the government's
duties arise from the treaty itself and the statute extends that duty to
private individuals.
In Mahler v. U.S. Forest Service, environmentalists argued that a
salvage logging operation during the nesting season would result in the
direct take of migratory birds and their nests.9 To avoid this take the Forest
Service need only cease tree cutting while the birds were nesting." The
issue was whether the MBTA should apply to a wide range of human
activity that may incidentally and unintentionally cause the deaths of
migratory birds." The court concluded that the MBTA was focused on
hunting and there was no signal in the Act's statutory terms that Congress
intended the MBTA to be applied to all human activities.1" Therefore, the
logging proposal was not a violation of the MBTA, even during the nesting
season."' The court was concerned that extending the MBTA's strict
liability provisions could lead to results far beyond what a reasonable
person would accept:
Under this view of the MBTA, a person who causes the death
of a single migratory bird or breakage of a single egg is guilty
of a federal misdemeanor crime. This is so even if the
defendant did not know of the MBTA, even if the defendant's
actions were not intended to capture or kill birds, and even
if the defendant did not know his or her actions would or
might result in the deaths of birds ....Thus, a homeowner
who cuts down a tree, not knowing that it contains an active
nest of migratory birds, or perhaps just a single egg in a nest
invisible from the ground, commits a federal crime. Or
consider birds that nest on the ground. Suppose a farmer
runs over a nest or two when she mows the hay in a field?
Under [the] strict liability approach, the same result holds. 2
This language is similar to concerns raised in Rollins' where the Court
commented:
Thus, a homeowner could be pursued under the MBTA if a
flock of geese crashed into his plate-glass window and were

95. See Newton County Wildlife Ass'n, 113 F.3d at 115.
96. See id.
97. Mahler v. United States Forest Serv., 927 F. Supp. 1559 (S.D. Ind. 1996).
98. See id. at 1575.
99. See id. at 1576.
100. See id. at 1579.
101. See id. at 1576.
102. Id. at 1577-78.
103. See United States v. Rollins, 706 F. Supp. 742 (D. Idaho 1989). See also supranotes 50-56
and accompanying text.
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killed. An airplane pilot could be prosecuted if geese were
sucked into his jet engines. A farmer.. is exposed to sanctions
because he tended his crops ....These examples make one
queasy about the reach of strict liability statutes.104
About the same time as Newton County Wildlife Association and
Mah/e, environmental groups brought suit against the Forest Service
regarding a series of proposed timber sales in Georgia.1"' In this case there
was evidence that from 2,000 to 9,000 juvenile migratory birds would be
killed directly by logging operations during the nesting season.1" ' The
district court granted a preliminary injunction against the logging
operation, noting the failure of the Forest Service to have permission to kill
migratory birds."° On review, the Eleventh Circuit reversed, holding that
the MBTA does not apply to the federal government."0 ' The court found
that the plain meaning of the statute did not encompass the federal
government within the meaning of "person" as used in the MBTA. °' The
court once again denied use of the MBTA as a tool in preventing the
unnecessary deaths of migratory birds outside the traditional role of
hunting activities.
JUDICIAL OPPORTUNITIES FOR EXPANSION OF THE MBTA
In 1979, soon after the Corbin Farm Service and FMC Corporation
cases, George Cameron Coggins wrote, "It is also possible, of course, that
FMC represents the end, not the beginning, of judicial experimentation in
the area [of expansion of the MBTA]."1 ' Coggins did not realize how
prophetic his statement was as to judicial experimentation. Coggins
believed the MBTA was intended to protect migratory bird populations far
beyond the traditional hunting issues."1 The developments of the 1970s
were a reflection of an increasing awareness of the importance of protection
of habitat and consideration of overall land use practices in the mainte1
Unfortunately, this
nance of healthy migratory bird populations."

104. Id.at 744.
105. See Sierra Club v. Martin, 933 F. Supp. 1559 (N.D. Ga. 1996), revd, 110 F.3d 1551 (11th
Cir. 1997).
106. See id. at 1563.
107. See id. at 1572.
108. See Sierra Club v. Martin, 110 F.3d 1551,1556 (11th Cir. 1997). See also Curry v. United
States Forest Serv., 988 F. Supp. 541, 548 (W.D. Pa. 1997) (the MBTA does not apply to the
federal government).
109. See id. at 1555.
110. Coggins & Patti, supra note 20, at 196.
111. See id.
112. See id.
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awareness has not been manifested in an expanded judicial interpretation
of the reach of the MBTA.
Other commentators have remained equally optimistic about the
role of the MBTA in protection of migratory birds and the environment, in
general. One, writing in 1990, commented, "The trend has been toward a
broader interpretation and expanded application of the [MBTA]. For this
trend to continue, the [MBTA] must continue to be used in new and
innovative ways." 11 3 Another, commenting before Martin was reversed,114
noted, "There has been limited progress towards affirmative judicial
recognition of the MBTA's habitat protection potential."" It is now
apparent, however, that the MBTA will not be the habitat preservation tool
that many environmentalists are looking for, at least not without significant
legislative change."6 The reversal in Martin and the defeat for environmental interests in Newton County Wildlife Association"' have made it clear that
the courts are likely to continue to constrict the MBTA in the future and not
allow it to be applied to non-traditional threats faced by many migratory
bird populations.
There are, of course, many reasons for the failure to expand the
MBTA into the areas of indirect mortality and habitat destruction. The
federal government took the initial steps in the 1970s when environmental
concerns were relatively new and the country was searching for every
possible tool to reverse the trends established by a rapidly expanding
industrial nation. As the environmental movement has matured, however,
environmental protection has increasingly been balanced against the cost
of that protection. What may have appeared to be a small step in the 1970s
has proven to be a giant leap in the 1990s.
One commentator attributes the lack of progress in using the
MBTA for habitat protection to the failure of the courts to effectively

113. Sjostrom, supra note 6, at 382.
114. See Sierra Club v. Martin, 110 F.3d 1551 (11th Cir. 1997).
115. See Scott Finet, HabitatProtectionand the Migratory Bird Treaty Act, 10 TUL ENVrL L.J.
1,30 (1990).
116. The debate, nevertheless, continues, as evidenced by two recent articles. One
commentator recently concluded, "The MBTA's plain meaning and legislative history require
a restrained interpretation....More recently minted environmental laws protect wildlife and
seek to achieve a balance of various kinds of land use." Benjamin Means, ProhibitingConduct,
Not Consequences: The Limited Reach of the MigratoryBird Treaty Act, 97 MIcH. L. REV. 823, 84142 (1998). Another commentator suggests that "the MBTA may provide an answer to serious
environmental problems" and concludes that the full potential of the MBTA could be realized
if courts and lawyers modify their understanding of the statute. Erin C. Perkins, Migratory
Birds andMultiple-Use Management:Using the MigratoryBird Treaty Act to Rejuvenate America's
National Environmental Policy, 92 NW. U. L. REV. 817,820, 858 (1998).
117. See Newton County Wildlife Ass'n v. United States Forest Sent., 113 F.3d 110 (8th Cir.
1997).
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implement the intent of the legislation and the MBTA treaties."18 But the
courts have repeatedly said that they are interpreting the intent of the
legislation. The Eighth Circuit said that "it would stretch this 1918 statute
far beyond the bounds of reason to construe it as an absolute criminal
prohibition on conduct, such as timber harvesting, that indirectly results in
the death of migratory birds."119 The Eleventh Circuit stated, "[Tihere is no
expression of congressional intent which would warrant holding that
"person" includes the federal government, thus enabling the United States
to prosecute a federal agency.. .for taking or killing birds and destroying
nests in violation of the MBTA."120 The Ninth Circuit determined that the
terms "take" and "kill" mean "physical conduct of the sort engaged in by
hunters and poachers, conduct which was undoubtedly a concern at the
time of the statute's enactment in 1918. " "2'In Mahler, the district court
commented, "The MBTA was designed to forestall hunting of migratory
birds and the sale of their parts. The court declines Mahler's invitation to
extend the statute well beyond its language and the Congressional purpose
behind its enactment." 122 Interpretation by the courts is confused by the
language in the later treaties that indicates a concern for habitat and
broader species protection." The MBTA has never been amended,
however, to express this broader concern through legislative prohibitions.
Thus, while the MBTA was clearly intended to protect all birds, not just
waterfowl," the focus of the MBTA has always been to control the direct
take of migratory birds through indiscriminate shooting and poaching.
The conclusion of the courts today is reasonable given the original
legislative history of the MBTA and the failure of Congress to amend the
MBTA to reflect the broader concerns of the later treaties.
The intent of the MBTA in the eyes of the courts today is that it is
an act directed towards the control of hunting activities and traditional
methods of "taking" migratory birds. While there has been limited
expansion of the act where the careless handling of dangerous chemicals
has resulted in the direct mortality of migratory birds,' that expansion has
not been extended to incidental or innocent bird deaths, even where such

118. See Finet, supranote 115, at 30.
119. Newton County Wildlife Ass'n, 113 F.3d at 115.
120. Sierra Club v. Martin, 110 F.3d 1551,1555 (11th Cir. 1997).
121. Seattle Audubon Soc'y v. Evans, 952 F.2d 297,302 (9th Cir. 1991).
122. Mahler v. United States Forest Serv., 927 F. Supp. 1559,1574 (S.D. Ind. 1996).
123. See supranote 25 and accompanying text.
124. See H.R. REP. No. 65-243, at 2 (1918).
125. See Coggins &Patti, supra note 20, at 176; United States v. Olson, 41 F. Supp. 433,434
(W.D. Ky. 1941) ("[t]he fundamental purpose [of the MBTA is) the protection of migratory
birds from destruction in an unequal contest between the hunter and the bird").
126. See supranotes 26-42 and accompanying text.

NATURAL RESOURCES JOURNAL

[Vol. 40

deaths are anticipated.127 Thus, the rule currently being applied by the
courts is that the MBTA is intended to prohibit (unless specifically
permitted) migratory bird deaths associated with hunting, trapping, and
poaching. Where bird deaths directly resulting from the careless application or handling of dangerous chemicals occur, the strict liability provisions
of the MBTA can be applied, but the MBTA does not extend to incidental
or innocent bird deaths occurring from otherwise legal activities.
One factor that may contribute to the courts' hesitation to expand
the MBTA has been the reversal of roles of the federal government. Corbin
Farm Service and FMC Corporationwere cases prosecuted by the government. Soon, however, federal attorneys found themselves defending
federal agencies against expansion and liberalized interpretation of the
MBTA.1" The long history of traditional application of the MBTA, in
concert with holdings that federal agencies were not required to comply
with the MBTA, has contributed to the limited expansion of the MBTA. The
rule as stated above allows the courts to expand the MBTA to accommodate careless poisonings without opening the door to MBTA challenges to
federal activities that lead to habitat destruction, incidental mortality, and
the declines in migratory bird populations that result from those activities.
It is the author's contention that the courts have properly evaluated
the plain language of the MBTA. Neither the language of the MBTA nor the
legislative history indicates that Congress intended to address issues such
as habitat loss and incidental mortality in relation to otherwise legal
activities. In the absence of significant legislative changes to the MBTA,
other statutory schemes are more appropriate to address the concerns
brought by the environmental challenges.'" If protection for migratory
birds is not sufficient to maintain healthy populations through such
statutes as FIFRA and NFMA, then the proper approach to providing that
protection is by enacting new legislation, not by stretching the MBTA
beyond the purposes for which it was intended. The MBTA was not
intended to address the issues of habitat loss or unintended deaths of
migratory birds when it was enacted in 1916, and it has not been modified
by the legislature to incorporate those concerns. The fact remains, however,
that the MBTA is not accomplishing all of the objectives established by the
treaties. As noted previously, many populations of migratory birds
continue to decline. ° If increased protection of migratory birds is desired,

127. See, e.g., Sierra Club v. Martin, 110 F.3d 1551,1563 (11th Cir. 1997).
128. See, e.g., Defenders of Wildlife v. Administrator, Environmental Protection Agency,
882 P.2d 1294 (8th Cir. 1989).
129. See, e.g., Defenders, 882 F.2d at 1299 (FIFRA provides for administrative and judicial
review of agency decisions); Newton County Wildlife Ass'n v. United States Forest Serv., 113
F.3d 110,114 (8th Cir. 1997) Qurisdiction to review timber sales is conferred by NFMA).
130. See supra note 9.
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it will have to be obtained from sources other thanjudicial expansion of the
MBTA. Three possibilities exist for such protection: legislative changes to
the MBTA, administrative changes to the implementation of the MBTA,
and new legislation outside the framework of the MBTA.
LEGISLATIVE OPPORTUNITIES FOR EXPANSION OF THE MBTA
Commentators in the past have been extremely aggressive in
recommending legislative changes to the MBTA. One, for example,
suggested that the MBTA be modified to provide a provision for citizen
suits along with personal liability for government officials where a
prohibited act is carried out. 1 Another proposed that a habitat preservation framework be incorporated into the MBTA to evaluate conflicts
between birds and human activities.'32 These changes would promote
additional conservation of migratory bird populations, but today's
Congress is not likely to adopt such extensive changes to the MBTA."
Rather, a more modest approach to improving the MBTA has a better
chance of successful passage, and would ultimately lead to improved
management of migratory bird populations and the accomplishment of
objectives advanced in the migratory bird treaties.
First, fines should increase. Even though the maximum possible
fines have increased to $15,000,' typical fines for hunting violations are a
mere few hundred dollars.'" A small fine is not a deterrent in the 1990s
when hunters unconcerned with the biological reasons for the regulations
invest thousands of dollars in hunting leases, equipment, and guides. In
addition, a new provision should be made for violations resulting from the
negligent handling of dangerous chemicals that establishes this violation
as a Class A misdemeanor. This would set the maximum penalty at

131. See Sjostrom, supra note 6, at 380-81.
132. See Finet, supra note 115, at 21-22.
133. The current mood is perhaps best captured in the series of events that took place
surrounding the spotted owl controversy in Washington and Oregon. Environmental groups
filed a series of suits claiming violation of the ESA and the MBTA. While these cases were
winding their way through the judicial process, Congress enacted the Northwest Timber
Compromise as part of the 1990 Interior Department appropriations. Act of Oct. 23,1989, Pub.
L. No. 101-121, § 318,103 Stat. 701,745. The Compromise required both harvesting of timber
and expanded harvest restrictions. See id. at 745-50. The issue reached the Supreme Court
where the Court unanimously held the action of Congress as constitutional. See Robertson v.
Seattle Audubon Soc'y, 503 U.S. 429,440 (1992).
134. Migratory Bird Treaty Reform Act of 1988, Pub. L. No. 105-312, § 103(l), 112 Stat.
2956 (codified at 16 U.S.C. § 707(a) (Supp. IV 1998)).
135. For example, the guidelines for the New Mexico District Court set the fine at $300.00
plus $25.00 for damages for each bird. See N.M. STAT. ANN. §§ 74-2-7, 17-2-10, 17-2-20.3
(Michie 1978); State ex rel. Sofeico v. Heffeman, 67 P.2d 240,24243 (NM 1937).
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$100,000.00 for individuals and $200,000.00 for organizations.1" By
separating careless poisonings from hunting violations, prosecution of such
poisonings from negligent handling of dangerous chemicals should be both
more attractive and easier' and persons involved in the handling of such
chemicals will be held accountable for the consequences of their actions.
Second, the imposition of fines under the MBTA should be
clarified.' For hunting violations, the penalty should be available for each
multiple violation of the bag limit' This change will make it clear that the
egregious violation of regulations protecting migratory birds will result in
a heavy penalty. The hunter who accidentally kills one bird over the limit
will not be subject to the same penalty as the hunter who totally disregards
the established limits. For violations occurring as a result of negligent
handling of dangerous chemicals, the maximum penalty should be
available for each event and for each multiple of one hundred birds.1' This
change will put handlers of dangerous chemicals on notice that they will
be accountable for their actions in proportion to the damage inflicted.
Third, the act should be clarified to address the concerns expressed
by the courts about the potential liability of individuals who innocently
cause the deaths of migratory birds.14 This can be accomplished by
modifying 16 U.S.C. § 707(a) by inserting, "The provisions of this section
do not apply to individuals who unknowingly cause the deaths of
migratory birds through reasonable and legal activities conducted in the
normal course of everyday living." This addition addresses the concerns
about the lack of a scienter with respect to these kinds of activities. As
written, this exemption would not apply to those who knowingly take
actions that kill migratory birds or to those who act in an unreasonable or
unlawful manner. In addition, this change will maintain the strict liability
standard for the traditional hunting activities. ,
Fourth, the word "poison" should be added to the list of prohibited
activities in 16 U.S.C. § 703. This addition would address the concern
expressed in Rollins that poisoning is not dearly identified as an illegal
136. See Criminal Fine Improvement Act of 1987,18 U.S.C. § 3571 (1994).
137. See supra note 49 and accompanying text. See also supra notes 57-60 and accompanying
text
138. See supra notes 47-49 and accompanying text (discussing this issue).
139. For example, if the bag limit is three mallards, the violation is seven mallards over
the bag limit, and the typical fine for a hunting violation is $500, the penalty assessed would
be $1,500. This figure is three times (seven birds > two bag limits) the typical fine of $500.
140. An event is a bird kill occurring on a single day. Thus, if 200 birds are killed on day
one and 100 birds the next day due to negligent handling of chemicals by a corporation, the
maximum available penalty would be $600,000 (two multiples of an event the first day and
one the second day times the maximum possible penalty for organizations of $200,000). See
18 US.C. § 3571.
141. See supra notes 102-04 and accompanying text.
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conduct." In combination with the change that exempts individuals
engaged in reasonable and legal activities, this change will protect those
who are using registered chemicals properly while making it plain that
misuse of dangerous chemicals that results in the death of migratory birds
is prohibited under the MBTA.
Fifth, 16 U.S.C. § 703 should be clarified so as to limit its scope to
those actions that directly result in a prohibited activity. This can be
accomplished by adding the following sentence to the end of the section:
"The intent of this section is to address those actions that directly lead to
migratory bird deaths and not those actions, such as habitat modification,
that will ultimately lead to reduced populations." This change will remove
any doubt as to the limits of the MBTA. While habitat protection is a
laudable goal, it must be accomplished through clear and forceful
legislation directed to that purpose. By making this change, the environmental groups can focus their energies on securing legislation that is
designed to protect habitat and obtaining funding for new approaches to
protection of migratory bird habitat. The efficiency of both the courts and
the environmental groups will be enhanced and additional resources will
be available for habitat protection.
Finally, the MBTA should be amended so that it is clear that it
applies to government agencies as well as private citizens and corporations.
This can be accomplished by adding "for any person, association,
partnership, corporation, or government agency" after "unlawful" in 16
U.S.C. § 703. This change should be incorporated into the MBTA along with
an expanded permit program that provides migratory bird permits for
incidental, but nevertheless direct, take of migratory birds associated with
activities such as logging." This change, and the rules that will be
published to implement it, will help establish that government agencies are
equally responsible for migratory bird conservation and will set the
standard for protection of critical migratory bird resources.
These legislative recommendations are modest and Congress likely
will find them acceptable. They clarify many of the questions currently
surrounding the MBTA. If adopted they should also reduce the amount of
litigation under the MBTA by clearly defining the limits to which the
MBTA is intended to reach. Finally, they should contribute to healthier
migratory bird populations without encroaching on areas more appropriately addressed by other legislation.

142. See supra notes 50-56 and accompanying text.
143. See infra text "Administrative Opportunities for Expansion of the MBTA."
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ADMINISTRATIVE OPPORTUNITIES FOR EXPANSION OF
THE MBTA
Administrative changes can be made that will improve the
protection of migratory birds within the existing framework of the MBTA.
The U.S. Fish and Wildlife Service, Division of Migratory Birds, has
responsibility for issuing permits in accordance with 16 U.S.C. § 703
(1994).'" The FWS issues thousands of permits each year for scientific
purposes, bird banding, depredations, and other special purposes. Until
1997,145 the FWS issued many permits to government agencies, including
offices within the FWS. The FWS has not, however, issued permits for
activities by other government agencies that will result in incidental deaths
of migratory birds. This lack of a permit has been an issue in several of the
cases considered by the courts.'
The FWS has not expanded the permit program into this arena for
two reasons. First, until recently there has been no demand for such
permits. Second, there have been no resources available to fund such a
program. 147 But the FWS could develop and implement a permit program
if given adequate resources by Congress. This commentator believes that
$2,700,000.00 and 45 personnel would be required to effectively prepare the
standards necessary for an expanded permit program and to implement
the expanded program for direct but unintended bird mortality from
federal agency activities." This funding would provide sufficient
personnel in each region of the Fish and Wildlife Service to review agency
permit applications and make recommendations as necessary to insure that
permits are issued consistent with standards for healthy migratory bird
populations.

144.

U.S. DEP'T OF INTERiOR, FISH & Wiwure SERv., UNrrw STATES DEPARTMENT OF THE

INTEIMOR BUDGErJUSMPCATIONS, FY 1998111-12 (1997).

145. In the spring of 1997, FWS issued a draft memo (that has never been signed) that
directed all FWS offices to cease issuing permits to government agencies. See W. Scott Laseter

&Julie V. Mayfield, EnvironmentalLaw, 49 MERCER L.REV. 1007,1026 (1998). This has created
a curious void for those government employees that had been conducting biological studies
under the authority of a scientific permit for years.
146. Sierra Club v. Martin, 933 F. Supp. 1559, 1572 (N.D. Ga. 1996); Newton County
Wildlife Ass'n v. United States Forest Serv., 113 F.3d 110, 115-16 (8th Cir. 1997).
147. The 1998 budget for the entire permit program is just $889,000 and 16 FTEs (full time

equivalents or personnel ceilings). See U.S. DEP'T OF INTEmOR, FISH & WILDLFE SERV., supra
note 144, at 111.
148. This estimate is based on providing one employee in each Ecological Services Field
Office to operate the permit program. Based upon personal experience of the author, each new
position would receive $60,000 for salary support, supplies, and operating expenses.
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Special purpose permits are already authorized in regulations."
Once sufficient resources are available, the Fish and Wildlife Service should
expand and modify these regulations to implement an agency permit
program and address specific concerns associated with agency permits.
First, desirable, healthy population levels should be established for all
species of migratory birds. Next, new regulations should be developed that
provide for agency permits where the direct, but unintended, take of
migratory birds is considered before the agency action is approved. These
regulations should be subject to both agency and public input to ensure
that the competing interests of protection of migratory bird resources and
potential economic impacts are balanced. Then, permit applications could
be approved, conditioned, or denied depending on the impact to migratory
birds and the economic impact of the proposed action in relation to the
established goals.
For example, consider a proposal to harvest timber on a national
forest during the nesting season. The Forest Service would apply for a
permit and indicate the number of migratory birds that would likely be
killed as a result of the operation, the benefits of the proposal, and the
economic impacts of modifying or denying the permit. The Fish and
Wildlife Service would then evaluate these impacts in relation to'the
established desirable population levels for the various species of birds.
These impacts would be balanced against the positive impacts for other
species resulting from the proposal, the economic harm done by modifying
or denying the permit, and the application would then be issued, modified,
or denied as appropriate.
A properly conceived permit program would protect many
migratory birds from incidental mortality due to agency activities and
would also help to maintain healthy populations without being so intrusive
as to cause intolerable economic harm. These proposals are realistic and
can be implemented. If they are, the federal government will be better
equipped to carry out its treaty responsibilities consistent with its many
other mandated responsibilities.
CONCLUSION
The MBTA has been an effective tool in regulating hunting and
stabilizing waterfowl populations, but attempts to expand the MBTA
through the courts into other sources of migratory bird mortalityhave been
largely unsuccessful. While the courts have accepted that careless handling
of dangerous chemicals resulting in migratory bird deaths falls within the
reach of the MBTA, they have been unwilling to expand the Act into such

149. See Migratory Bird Permits, 50 C.F.R. § 21.27 (1998).
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areas as unintended mortality, indirect mortality resulting from habitat
modifications, or indirect mortality even where such mortality is anticipated. The courts have accepted the traditional role of the MBTA and are
not sympathetic to expansion of the MBTA without specific changes to the
act.
There are a number of legislative changes to the MBTA that will
make it more effective in addressing mortality of migratory birds. These
changes include expansion of fines, addition of poisoning to the list of
prohibited activities, and expansion of the provisions of the act to include
government agencies, partnerships, and corporations. Additional changes
will define the limits of the MBTA to ensure that it is not applied beyond
its intended reach. These limitations include the exemption of application
of the act to private citizens who cause unintended mortality as a result of
otherwise lawful activities and clarification that the act is not intended to
address habitat issues that result in eventual population declines. These
legislative improvements to the MBTA are moderate in scope and today's
conservative Congress should find them acceptable. Once implemented,
mortality of migratory birds can be more effectively addressed and it will
be clear that the broader issues of habitat changes are to be addressed by
other existing legislation or new legislative initiatives outside the scope of
the MBTA.
Administrative improvements can also be made to the MBTA.
Given sufficient funding, the permit program can be expanded to include
agency actions that lead to the direct, but unintended, mortality of
migratory birds. Each proposed agency permit would be evaluated and
issued, modified, or denied as appropriate.
These legislative and administrative changes are moderate and
Congress should find them acceptable. Once implemented, the MBTA will
be much more effective in maintaining healthy migratory bird populations
and fulfilling the goals of the migratory bird treaties. The MBTA will have
been converted from a law designed for the problems of the nineteenth
century to one capable of addressing the problems of the twenty-first
century.

